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INCPIE UNITED STATES DISTRICT COURT
FOIRTHE DISTRICT OF rULItry RECO

MARIA, GUILLERMO, !?‘u\l:.l!\lil_.
(:"\LL}VENHG:‘\S FIERNANDEZ, et al.
Plaiiniils,

N,
PLEER , AND/OR PEER iN'I'l;"RNA'I'IDNN..

CORPORATION, et al.
_ Delendants.

CASL No: 01-1215(JAF)

COPYRIGUT ENFIINGEMENT,
AND DAMAGLS

Supjdement to LAMCO and ACERMLA’s Propused Statement ol Iacty

On Decenber 19, 2003, all the parties involved in the captioned case submitted their propused

statements of facts and conclusions of Taw Notwithstanding, before the commencement ol the

Secund Phase of the Trial, Plaintills, LAMCO and ACEMLA agreed 1o submit 1o the Court 1t}

stipulations ol facts. The purpose of the stipulations of lact is well known: fo save time amd elfot

to all the partics involved in the litigation amd to the Courl. 1F certain importint facts are stipulated

there is no need o spend further time during trial trying to establish or proving them.

One of such important stipulations agree

dl by the parlies, was the fact {hat Banco Popular de

Puerto Rico paid ACEMLA $260.432.10 in relroactive perfurmumce royallics, covering the 1993-

1998 period, for the ACEMEAS entire calalog, Specifically, stipulation No. 2 stated as follow:

2 LAMCO and ACEMLA issued a retroaetive license to BPPR on November
6. 1998, This license included a mechanical license for Crenesis fur [the 1993] BI'PR
Christmas Special’s CD and video. The tolal mechonical amd synchronization
royaltics paid by BI''R 1o LAMCO was $16,363.47[Tor that song]. The total
performance royaltics paid to ACEMLA was $260,432.10, howevcr, this included

Grenesis mnl the entire ACEMLA

1998 (Emphasis added).

s catalog from the period of 1993-

After the triah was over, Plaintils indicated in their findings ol facts and conctusions ol faw

thiat ACEMEA was paid approsimately $45405.36 in perfurmance royaltics by Banco Popular de



Puerto Rico  in account ol the song wCenesis”. That allegation is ot untly blatanty Gilse, but it

contradicts the stipulations of’ Licts agreed by Plaintills, LAMCO and AULEREA belore trial.

From 1993 o 1908, Banco Popular only utilized sunys owned by LARCO in three (3) oul

ol its six (0) Christmas’ Sprechil

} Chiistimas’ Special of 1993 Un Pucblo Gue Canla
| oGeénesis” (by Guillermo Vencgas Lloveras)
2. “Madrigal™ (by Uelipe Rosariv Goyco a/kfa “Dun Fele™)

3. i Jaragual” (by elipe Rosariv Goyco w/kia “Don fFefo™)

4 "Qjos Chinus” {by Kito Vélez)

1004 Il Espititu de Un Puchlo

7. Clhristmas’ Special ol
[ “Dame la hano Paloma®™ (by Luis Morales Ranws)
2. “Cottijo Bailables™ (by Cataline “Tite” Curet Alonsu)
3. “Tiempo Perdido™ (by Catalino “Tite” Curel Alonso)
4. "las Caras Lindas” (by Catalino “Tie” Curct Alunsu}
3 Clyistmas” Special ol 1995: Somos Un Pucblo
I =Un Jibaro Terminao™ (by Baltazar Carrero)

Al Compas de Un Sentiiento (In Homage (o Pedio Flures)

4 Christmas’ Special of 1990:

No songs owaed by LAMCO or licensed by ACEMLA were utilized.

& Christmas’ Special vl 1997 Sienpre Piel Canela (In Tomage 1o Bobby Capo)

No sonps wwaed by LAMCO or licensed by ACEMLA were utilized,

6. Christmas’ Special of 1998: Rontnce del Cumbanchero (I Homage Lo Rafacl Hernande:s)

No songs ow el by LAMCO or licensed by ACEMLA were utilized.
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The performance royalties paid by Banco Poputar for the 1993-1 gus period not only
covered the songs inchded in their Christmas’ Special, bul any song,. owned by LAMCO, that Banco
Popular may have performed or rransmitted in any ol'its bank branches through out the Island. The
license also included any song, owned by LAMCQO, that Banco Popular could have re-transmitted
from any radio stations si gnal through any of'its branches. The performance rate sel by ACEMLA
was o minimal monthly fee charged per bank branch. The rate was lightly increase every year fiom
1993 1o 1998, Attachment A of Exhibit |, included herein, demonsirale the rate applicable and
payment allocated for cach vear trom 1993 1o 1998, The rate paid by Bancu Popular For the year
1999 was equal Lo the rate paid i 1998, See agrecment between Banco Popular and ACEMLA for
the year 1999 and beyond, identitied as Exhibit 2. Of course, ACEMLA did not know which songs
Banco Popular was going (o utilize in the 1999 Christmas Specials, and much Tess e songs that were
poing 1o be utilized n the 2000 Christmas Specials, however 10 was inconsequential in view that the
license was not for the Christas Specials, but for the performance ol any song, vwned by LAMOCL,
through the different Banco Popular’s branches. On March 30, 1999, 13anco Popular paid ACERTA
$48,548.04 in performance rights for the latter’s entire catalog (See Pxlibil Mo 30}

Clearly, the song “Cienesis” was only ulilizcd in the Chyistmas’Special ol 1993, Lin Puchio
Due Canta, and the retroactive performance license for the 1993-1998 perivd included ACEMLA'S
centire catalog, not just wine (1) songs. Furthermore, even though wCiénesis” was used in the Banco
Popular 1993 Christmas’ Special, it was not a popular song frecquently broadeasted by radio stations
during 1993, i (nct, according lo Banco Fopular, the Christinas Special ol 1od L Un Pueblo Qe
Canta, only sold 10,015 compacl dicks] 9, 837 cassettes and 39,0002 videos [ront 1993 up Lo U,

To support their new allegation that ACEMLA was puid close o $45.405.36 for Lhe
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performance of “Cpénesis”, Plaintills utilized o leiter writtenn by LAMCQ's tormer attorney,
My Lugenio Romero, to Banco Popular.' (See 1ixhibit 1). The referenced letter was used by Plantills
during trial 1o “refresh” the memory of a witness and was not included as part ol the 'Trial™s exhibits.
I such letter, Mr. Romero wrole by mistake:

“The cost for the Execution License are payable Lo ACENLA de P, Inc., Tor any

other work within the ACEMLA catalogue contained in the production o “Un

Pucblo Que Canta™ (1993}, “ Espiritu De Un Pueblo” (1994) and “Somos Un Pucblo”

[ 1995] for Lhe years between and including 1993 and 1998.” (Exhibit 1, Letter al p- 1)

Plaintill do not realized that the letter also slated:

“We also take this opportunity to aflirm the commitiicnt by ACEMEA de PR Inc.,

and/or LAMCO, ine. towards Banco Popular to, beginning in 1999, renew ftom year

to year, the Excculion License for compositions included in its catatopue al arale o

be set by ACEMLA andior negotiated by the parties.” (Lixhibit 1, Lelter at p.2)

Il should be noticed that attachments A and B ofthe tetter identificd as Exhibit | itcimized the
payment for performance royalties, and since such payment covered the entire ACEMLA's catalog
no specilic song was itemized or mentioned. Contrary to the performance royalties, the phono-
mechanical and synchronization rights are paid fur specilic sungs. That is the reason why attachinent
¥ of the letter specifically stated the number of comphact disks (10.015), casselles (9, 837) and video
tapes (39.002) sold for the sung “Génesis”.

Plaintilfs argumment seem Lo suggest that ACEMLA valued the performance of the sungs
utilized in the Christmas Special equally. That is not the case. 11 the phono-records and video Lapes
sold coubd be somewhat reprosentitive of the public performmnee ol the songs, there is no uestion

that “Un Jibaro Termina’o™ (Altachment C, 1985 Special, conpact disks(32,537), cassetius (32,208)

\See Plaintiffs’ Proposed Findings of Tucts and Conclusions of Law al Y184 and 345,
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and video inpes{ﬁ?,ﬂ?‘?})aml“lﬁmne La Mano Paloma’ (Attachment G, 19494 Speetal, compact dizks
{27,580), casselles (27,586) and video lapes (70,368)) sold many more pieces than “Genesis”, thus
they could not possibly be assigned the same performance value,

Consequently, Plaintills argument 1o simply divide $200.432, 10 behwee six (O) songs 18
simply oo far fetehed.? To start with, Banco Popular utilized nine (V) LAMCO sungs for the
Christmas Specials ol 1993, 1994, {995, and not only six (6) songs as PPlaintifTs mistakenly believe,
‘ITie agreement contained in the fetter, did not mention thice (3) songs written by Catalino “Tite”
Curet Alonso whose phono-mechanical and synchronization rights were paid o LAMCO before the
performance agreement was Later on reached with ACEMLA on September 2, tuan. The three songs
were “Tienipo Perdido”, “Cortijo ailables”. and “Las Caras Lindas™. (Sce Lixhibit 4). OF course,
the additional songs did not change the $2060.432, 10 perlonmance royally paymenl since such
payment already included (e in view that the agrecment with ACEMLA was lor the entire catalog.

The appearing parfics are well aware thal is not customary to supplement proposed
conclusions of law. However, since Plaintills have unilaterally amended the stipufations of lucts
agrecd between the parties, | AMCO and ACEMLA have no alternative bul o clarily the ¥enegas-
LAMCO’s stipulation no, 2 through this sum_'rlum-cnl., If Plaintitts  erroneously thought thal
ACEMLA was paid $45,405.36 for the performance ol “Génesis” i should have not agreed to
stipulate the contrary. Otherwise, LAMCO and ACEMLA would have had the chance Lo introduce
ihe foregning evidence during trial. Quite frankly, Plaintills’ new position 1s another unfounded

allegation similar lo the house-for-copyright argument desperately presented during the lirst phase

2 11 shonld also be noticed Dt $260.432,10 divided by six (i) couals 4340335, ot FA5 0530 s
erronconsly calentated by Plaintifls,
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of this trial.
RESPECTIULLY SUBM I'rreED,
i San Juan, Puerto Rico, this 17" day of tebiuary 2004

ANGEL N. CARO, ESQ.

R-11, 20" Streel

Ciudad Universitaria

Trujillo Adto, PR ()T

Tel.: (787) 761-8471, (787) 399-7001
Fax: (787) 758-0137

EE-nmil('m angelearvifaol.c

By: _:leF\\.:._EEi}Lf?h?}"ﬂjr;/’q

| Luis Raal Bermard, a/k/a L. Raat Beimard, ol legal age, nurried, esident ol San Juan, Paerio
Rico, inmy personal character and as president ol Latin American Music Co, Ine. (*LAMCO” yunder
that the assertions, facts and cvery thing explained above represent L

the penally of perjury, attest
and upon information based on e

truth based on my personal knowledge and honest belief,

corporate records of LA MCO and on the examination of the documents and records submitted by

the parties in this casc.

Signed under the penally of perjury, in San Juan,
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